community

o

"

[uit,.

At g

s s

]

i

PUBLICATION

A  QUARTERLY







ingnosing chronic fatigue immune
Ddysfunction syndrome (CFIDS) and

fibromyalgia (FM) is extremely diffi-
cult since most of the symptoms can’t be
objectively verified. Currently there’s not a
medical test available that will clearly
diagnosis either condition. Neither illness
presents one single physical trait that can
easily be recognized by a phystcian, and
without a lesion or tumor to biopsy for a
quick diagnosis, or a universally accepted lab
test to rely on, physicians are often reluctant
to diagnose these “invisible illnesses.”

Similarly, insurers are often equally

reluctant to treat these illnesses seriously, and
they routinely use the lack of medical cer-
tainty about CFIDS and FM against patients
who file disability claims. While this practice
puts a greater burden on the patients to prove
their cases, and it sometimes puts patients in

Feel like you're playing a war game

with your insurance company? Does it

seem like they make all the rules

and hold all the good cards? Learn
how long-term disability claims are
being examined by insurance companies
and steps you can take {o iniprove
the odds that your claim
will ultimately succeed.

By JusTin FRARKEL AND Jason NEWFIELD,

GuUEsST CONTRIBUTORS

Success

in the Disability

ars
an adversarial relationship with their insurers,
there are steps you can take to significantly
enhance the chances of your claim being
successful.

The purpose of this article is to provide
individuals who suffer from CFIDS,
fibromyalgia or other chronic illnesses with
practical information to assist them in their
pursvit of long-term disabiiity benefits and to
identify common problems that occur.

Handling of claims by insurers

Unfortunately, individuals suffering from
chronic illnesses are frequently sucprised to
find that their disability insurer refuses to
approve their claim. Here are the mast com-
mon positions taken by insurance companies
when denying claims:

& Lack of objective evidence. Insurance
companies routinely delay or deny CFIDS
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and FM claims because the claimant
Tailed to provide objective evidence
substantiating the disability, even
though it’s well known in the med-
ical community that objective tests
don't yet exist to confirm such con-
ditions. Claims are delayed or
denied while claimants attempt to
develop support for their claims.
Unfortunately, many treating physi-
cians are either unwilling to assist
the claimant or are unfamiliar with
the insurers’ claim requirements and
don’t adequately support the claim
with the kind of information and
documentation that is needed.

& Skepticism about the exisience of
these conditions. This skepticism
causes many claims to be delayed or
denied. This can result in instances
of secondary depression for patients,
which sometimes leads insurers to
conclude that the claimant’s condi-
tion is actually psychological, not
physical,

& Self-reported illness. Some insur-
ers deny cluims because of the sub-
jective, self-reported nature of many
symptoms refated to CFIDS and
FM. Some policies actually require
objective support for the disabling
condition, whiie ather policies limit
benefit periods for self-reported
claims, essentially treating those
suffering from CFIDS or FM differ-
ently than other claimants.

£l Mental condition. Many medical
professionals and insurance compa-
nies attribute the complaints and
symptoms to psychological or
psychintric disorders, or worse, to
malingering. Claimants are left with
delayed or denied claims. When
coverage ix provided, insurance
companies often limit benefits to
two years under a “mental or nerv-
ous” limitation clause in the policy.

Claim requirements for
GFIDS and FM patients

To be entitled to disability bene-
fits, a claimant suffering from
CFiDS ar fibromyalgia must

_Accordmg to the U S Census Bgreau, Amencans have a one i
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demonstrate that as a result of injury
or sickness, you are “disabled” as
that term is defined in the policy. It
1s therefore critical to understand
what the definition of disability is in
your policy. Although the terms vary
among policies, there are generally
two different definitions:

2 Own occupation. Here, disability
is defined as the inability to perform
the material and substantial duties of
your “own occupation,” even under
the regular care of a physician.
Insurance companies will also
define an individual’s own accupa-
tion as how the job is performed in
the national economy as opposed to
how you actually perform your own
job.

& Any occupation. Usually after 24
or 36 months of disability, palicies
routinely change the definition of
disability to a less restrictive defini-
tion. Instead of determining whether
you can perform your own occupa-

suffer a disabiiity las‘hng f ve or more years beforé agé BB, 5 :
: lven thase statistlcs, insurance cumpanles are hlgh[y motlvated
o find ways 1o deny claims. Perseverance 15 essentlal to wlnmng

_hnwever, receive back banefits arld'may isa gef attorney fees and : :3
costs associdted with your clalm .

tion, the policy changes to an analy-
sis of whether you can perform “any
occupation” for which you are ren-
sonably qualified by education,
training and experience. Insurance
companies often perfonn a voca-
tional analysis to determine if you're
capable of performing any job in the
economy, even if no job is actually
available.

Claim considerations

So how do you ever win a claim
when the insurance companies have
50 many weapons in their arsenal?
Fortunately, there are effective and
proactive steps you can take to
inerease your chances for success.

When you're preparing to file a
long-term disability claim for bene-
fits, you must review and analyze
{or have a professional review and
analyze) the policy to understand
what the insurer actually requires
from you in order to issue benefits.
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FEVE CDMMON LGNG-TERM DﬂSAIﬂLEW
_ S CLAIM MINEFIELDS
. and what you can do to avmd them

Submrrhng a !ong-term dlsabihty lnsurance cla:m form or gw—-
ng an interview 1o the insurer wnthout Tully understand[ng the
: mgmﬁcance of the statements you make.

lnsuranc:e companies are very skll!ful at wiilizing your own cialm form .

to deny a claim. A dentist with CF!DS may answer a guestion abodt
the actwmes she perfarms in her ]Clb with; " perform chair deritistry,
I sometimes assnst the other dentists in their procedures, and } sub- -

it lnsurance c[aims ‘and pay bills.” The problem is that the insurer
can then deem this dentist only reSlduaIIy or partially disabled
because she can perform admlmstratwe functaons as well as be a
"dental assmtant-"- L Lo

s

Not workmg w:th your attendlng phys:cnans so they fully
understand the definition of dlsablllty contamed in your Iong-
- term d:sablhty :nsurance pollcy : :

" Even physicians who support your cialm need gmdance on ’the tenns
and oonditlons of your policy. You shou!d geta copy of your medical

records and rewew them carefully Then set up anappointment w;th :

your physicians to explam the defi nition of disahility contained in

© your- policy and-ensure that foth your medical records and the report’
they submit cietau how your. iliness’ restncts or limits vour: ahlllty to
perform the materlal duties of your occupahon Make sure you
include all your hea[th care providers in this process, Jincluding reha-
bhilitation counselors, exercise. physlologtsts and any oihers who are
famillar with the funcimna! Ilmltatlons you expenence. :

Attendmg an Independent Medlcal Exammahon or Functlonal
Capaclty Evaluatxon at the request of the insurer Without )
prepanng for It. ; :

Appear at IMES and FCES oniy aﬁer sagmfcant negotlations w1th the
'msurer regardmg the exam:ner, the’ testmg to be conducted and the
scope of the examination. In addmon‘ ‘have a third persan appear at
these examlnatlons wath you to record events. .

Not hlnng an attorney who 15 expenenced in dlsabllity
insurance [:tlgatlon o

Cnly a small number of attorneys in the Ll s, understand how

_to handle drsab:llty cases. Litigating such clalms is very different
from handling other. confract claims. Intenrlew candn:lates by phone
or :n person before hII‘H’lQ a anyer. and oheck out the fn'm S webs:te

'Fallmg to engage counsel early enough in the claims process
to avoid costly de!ays

* Effactive assistance of counsel at the ‘outset of along- term
dlsabihty clalm can prevent delays in cla:ms pracessmg. Insurers rely’
on the relative me.\penence of clalmanis to mampulate and delay the
claims process. An experaenced attorney can work with your physi--
cians to get needed documentation, negetiate the terms of an IME or
FCE with your insurer, help you understand your policy; fite your
c]aim and handle an appeal if your c[alm is lnltlally denled
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For instance, careful attention must
be paid to the matecial and substan-
tial duttes of your occupation, and
thought must be given to articulat-
ing how you are unable to perform
such duties. Having a disorder or
syndrome does not make you dis-
abled under a policy of insurance;
rather, the symptoms, restrictions
and limitations of the disorder or
syndrome determine disability.

When you experience chronic
pain, concentration difficulties and
chronic fatigue, those symptoms are
likely to limit you in the perform-
ance of many occupational duties.
You must have your treating physi-
cian address these symptoms and
relate them to ermmployment. It's
absolutely essential to work with
your doctor and make sure your
medical records reflect how you are
disabled in terms that relate to the
language of your policy. That’s why
knowing your policy is 50 impor-
tant.

The insurer may take the posi-
tion that the pain is self-limiting, but
not objectively verified, that the
concentration difficulties are not
supported by neuropsychological
testing or that the fatigue is not
disabling. Consequenily, it’s impera-
tive that you provide as much
support for the limitations as
possible. To do this effectively, you
can maintain a journal or diary of
activities, describe your physical
condition afier engaging in vacous
activities, and address the lack of
funetionality you experience. This
may constitute some suppartive
evidence for the restrictions and
limitations you are claiming.

Avoiding potential claim
investigation minefields
There are several common tools
utilized by insurance companies to
verify disability either before your
claim is approved or to deny contin-
uing coverage at some point after
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you have begun receiving benefits,
Each of these techniques poses
potential problems for CFIDS and
fibromyalgia claimants. Coniractual
support for many of these tools may
be buried in your insurance policy.
However, any request by an insurer
to invoke any coniractual rights
must be balanced with a reasonable-
ness standard.

& Independent Medical Examina-
tion (IME). The IME is actually a
PME (Paid Medical Examination),
and the results are often skewed as
such. If the PME physician is being
paid by the insurer, it's safe to
assume that objectivity can be ques-
tioned. Claimants faced with an
IME must arm themselves for battle.
You should bring a witness, request
to videotape the examination and
request the insurer to demonstrate
the validity and/or necessity of the
testing,

‘When an insurer exercises a
contractual right to an examination,
a claimant usually has the obligation
to atiend an examination. Howeaver,
in any policy there are implied
terms of good faith and fair dealing
which guide the process. Thus, it
may be unreasonable for an insurer
to require you to undergo invasive
testing by the insurer’s doctor, or it
may be improper to require you to
travel significant distance to have an
examination performed, or it may be
unreasonable to schedule an exami-
nation on two days’ notice. You do
have some control over the process.
& Functional Capacity Evaluation
(FCE), An FCE is an entirely differ-
ent scenario. An FCE is not gener-
ally contractually required, but
insurers nonetheless act as if it's
mandated. This test is utilized by
insurers to test your maximal effort,
which can then be used to exirapo-
late that you can work full time on a
sustained basis due to your ability to
perform a myriad of tests one time.
The results are inherently unreliable,

and the tests fack validity.
3 Peer reviews. An insurer peer
review of the claim relies upon a
non-examining physician to address
a claimant’s functional abilities.
This has inherent problems, because
it precludes you from receiving an
appropriate evaluation of the claim.
Even when an outside physician is
used, it’s difficult for a doctor who
has never examined you to opine
properly on your restrictions and
limitations from just a review of the
records. Thus, you must ensure that
your own treating physician pro-
vides well-developed, organized
office notes and narrative reports to
support your claim.
& Field investigations. Field inves-
tigations are common in subjective
complaint claims. An investigator
will often stop by unannounced o
speak to the claimant. The investiga-
tor wants to ascertain your activity
level, determine whether you are
working in another interest, or
gather other information to be used
by the insurer. Cantion should
always be used when speaking to
your insurance company or their
investigator. Remember that the
investigator is not on a social call.
As noted above, insurers are
supposed to adhere to a reasonable-
ness standard, 50 you should feel
free to advise an investigator who
shows up unannounced that the tim-
ing isn't convenient and that while
you are willing to meet with the
investigator, it must be a scheduled
visit.
& Surveillance. Surveillance is a
common technique used by insurers
in CFIDS and FM cases because of
the subjective, self-reported nature
of these illnesses. It's also used in
high-benefit cloims where the
insurer is willing to invest signifi-
cant money to terminate or deny a
potentially expensive claim.
Claimants must be wary not only of
their actvity levels while on claim

{(including going to the gym, even if
physician prescribad), but of state-
ments made to the insurer about
their daily activities. Inconsistencies
can be Fatal to a claim, and the
expression “a picture is worth a
thousand words™ holds true with
regard to surveillance.

We hope that this article has
provided helpful information to
guide you in filing long-term dis-
ability claims and in navigating the
minefields in the claim process. In a
futore article, we will provide more
in-depth information regarding treat-
ment by the courts on specific cases
and issues that commonly arise in
disability claims based on CFIDS or
fibromyalgia. B
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